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UNITED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
UNITEC STATES | MM GRATI ON COURT
Eloy, Arizona

File NO. : wiensi February 17, 2005

In the Matter of )

Dl ; | N REMOVAL PROCEEDI NGS
Respondent ;

CHARGE : Section 212 (a)(6)(A) (1) Inmgration and

Nationality Act, alien unlawfully present, not
being admitted or paroled.

APPLICATIONS: Asylum, withholding of renpval, relief under

Convent:on agai nst Torture, and-or voluntary
departunre at concl usion of proceedings.

el

ON BEHALF (F RESPONDENT: ON BEHALF OF DHS: T

Pro se Sarah Hartnett

Assistant Chi ef Counsel

-

"r

ORAL DECI3ION OF THE | MM GRATI ON JUDGE

This is a renoval proceedi ng brought by Immigration and
customs Enforcenment against the naned reepondent when he was
served Wth the Notice to Appear, which was filed with the Court,
Exhibit 1  The respondent admtted the allegations and conceded
the charge, designating EI| Sal vador for renpbval should that
become necessary. Based upon the admi ssions and concession,
renpvabil ity was established by clear and convincing evidence.
as relief, the respondent seeks asylumin the United States and

has submitted an applicationin support thereof, group Exhibit 6.
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This is also considered as a request for the w thhol ding of his
renoval to B Salvador pursuant to Section 241(b) (3) INA 1z is
al so considered as a rzquest for relief under the Convention

against Torture. In tae alternative, the respondent seeks at

these proceedi ngs concl usi on vol untary depart ure.

A copy of the application was forwarded to the Departnent of
State requesting an advi soryopi nion, Exhibit 6-A, but no reply
was received. The Government avers that all record checks have
been conpl et ed.

The respondent submtted additional docunmentary materials in
support of his claim group Exhibit 8. Additionally, a copy of
docunent ati on fromthe Government was recei ved w thout objection,
group Exhibit 9, as wsll as articles submtted by the Gover nrent
on today's date, group Exhibit 10. No wi tnesses other than the
respondent testified.

Concerning the respondent's testinony, generally 1 have
found himto be credible.
For asylum the respondent needs to show that he has been
persecut ed or has a wel | -founded fear of persecution based upon
his race, his religion, his nationality, his membership in a

particul ar social group and-or his political opinion. gee

definition of refugee, Section 101(a)(42) INA See also Matter
of Mogharrabi, 19 Tsx “uic. 439 (BIA 1987).

See also INS v.

Cardoza- Fonseca, 107 S.ct. 1207 (1987).

Asylum is discretionary in nature.

A_ 2 February 17, 2005



06032005 08:15 FAX doo3

Requests for reli=f under Section 241 (b) (3) | NA require that

an i ndi vidual show tha: it is more likely than not that they

woul d face persecutior based upon any of the five enunerated

grounds. This relief aas no elenent of discretion contained

therein. & person is eligible unless they are shown to have been

convi cted of a particularly serious crime or have persecuted
another i ndi vi dual .

For relief under i:he Convention agai nst Torture, an

I ndi vi dual nust show that it is nore likely than not that they

woul d face torture at t:he hands of the governnent, governnent

of ficialsor persons acting with the awareness of governnent

officials.. There is no elenment of discretion contained inthis
form Of relief. See a. 3o Zheng v. Ashcroft, F.34 , case

no. 02-701¢3 (9th cir. June 18, 2003). See also Matter of J-E-,
23 I&N Dec. 291 (BIA 2002).

An issue in this :ase, as the respondent is clainng

eligibility for asylum is the fact that he came to the United

States in 1999 w thout inspection and never previously applied

for asylumin the Unitzd States. There is a requirenment that an

application be submitt=d within one year of arrival in the Uited

states unl ess an individual falls within an exception to that
filing deadline. Under 8 CF. R 208.4(a)(5) (ii), there is an

exception for legal dizability. Legal disability includes an

applicant who is an unzccompanied minor or who suffered froma

ment al impairment durirg the one-year period after arrival. |

2 SR 3 February 17, 2005
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| T IS FURTHER ORDIERED that renoval to El Sal vador be

withheld pursuant to Secztion 241 (b) (3) INA.

JEFFREY ZLATOWN
| mm gration Judge

~ 10 February 17, 2005
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CERTI FI CATE PAGE

| hereby certify that the attached proceedi ng before

JUDGE JEFFRSY ZLATOW, :in the matter of:

L

>

Eloy, Arizona
is an accurate, verbztim transcript of the cassette tape as
provi ded by the Executive Office for |Inmgration Review and that
this is tke original transcript thereof for the file of the

Executive O fice for Inmigration Revi ew

Qfaﬂa/x &//W\/&//)"

Sharon Culliton® }’ranscrlber

Free State Reporting, Inc.
1324 Cagpe st. C aire Road
Annapol i's, Maryland 21401
(301) 261-1902

April 26, 2005
(completion date)

By subm ssion of this CERTIFI CATE PAGE, the Contractor certifies
that a Scny BEC/T-147. 4-channel transcriber' oxr equivalent, as

described I n Section C, paragraph C 3.3.2 of the contract, was 'used
to transcribe the Record of Proceedi ng shown in the above
paragraph.



® e

U.S. Department of Justice Decision of the Board of ImmigrationAppeals
Executive Office for immigration Review

Falls Church, Virginia22041 e

Fil :“ Date: .
e JUN 2§ 2005
e Y

INREMOVAL PROCEEDINGS

APPEAL

'ON BEHALF OF RESPONDENT: ~~Rajéah S.Jdmes, Esg.

ON BEHALF OF DHS. Paul R Foster
Assgtant Chief Counsd

APPLI CATI O\ Withholding of removal, Convention Against Torture

ORDER:

PER CURIAM. The Immigration Judge’s January 13,2005, deci si on, granti ngt herespondent' s
applicationfor withholdingof removal under section241(b)(3) of the Act, 8U S C § 1231(b)(3), as well
as granting hisrequest for deferral of removal under the Convention Against Torture isadopted and
affirmed based upon and for ther easonsset forthin that decision. SeeMatrer of Burbano, 201&N [DA.
872,874 (BLA 1994) nating that adoption or affirmance ofa decision of an |mmigrationJudge in whole
or inpart,is" smplyastatement thatt he Board’s condusionsuponreview of the record coincidevith those
which theImmigration Judgearticulated inhisar her dedson™ ) Furthermore, we find thelmmigration
Judge’sdecisontog ant t he respondent's application for withholdingef removal and relief pursuant tot he
ConventionAgainst Torture supported by therecord and applicablelaw. TheDepartment of Homeland
Security (the “DHS,” formerly theImmigration and Natur alizationService) raises noarguments on appeal
thet wouldcauseus torever ethe Immigration Judgesdecision. Accordingly,thelmmigrationJudge's
decisionis affirmed and the appeal isdismissed.

ety 8 Uppens™
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